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Court of Appeals of the District of Columbia. 


No. 2832. 

Washington Utilities Company, a Corporation, Appellant, 

vs. 

Mack Wadley. 


a Supreme Court of the District of Columbia. 

At Law. No. 56095. 

Mack Wadley, Plaintiff, 
vs. 

Washington Utilities Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit; 

1 Declaration. 

Filed August 15, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56095. 

Mack Wadley, Plaintiff, 
vs. 

Washington Utilities Company, a Corporation, Defendant. 

wf’vn P p lntlff ’ Mack Wadley, sues the defendant, the 

Washington Utilities Company, a corporation, for that at the time 
of the grievances hereinafter mentioned the defendant oivned the 
tracks of a certain street railway line, which tracks were upon and 
extended along a public street or highway in the City of Washing¬ 
ton, District of Columbia known as Fourteenth Street, southwest and 
along other streets and highways in the said City and District’and 
1—2832a 
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operated by means of electricity certain street cars on said tracks; 
that, to-wit, on or about the 7th day of March, A. D., 1913, while the 
plaintiff was driving in a northwesterly direction on and along 
\\ ater Street, and Fourteenth Street, southwest, in said City and 
District, at or near the intersection of Water Street with Fourteenth 
Street, southwest, while the said plaintiff* was exercising due care 
in that regard, one of the cars of the defendant, which was then 
and there under the care, government, management and direction 
of one or more servants of the defendant was so negligently, care¬ 
lessly, improperly and unskillfully operated governed and 
cte the said servant or servants of the said defend¬ 
ant, in that the said car then and there ran into and struck 
with great force and violence upon and against the said wagon upon 
which the plaintiff was driving and in control, whereby the said 
plaintiff was then and there cast out and thrown with great force 
and violence from and off the said wagon to and upon the ground, 
and there and then suffered severe injuries in and about his head, 
right limb, back & side, right hand and thumb, and internal 
injuries, which resulted in permanent injuries to his right limb and 
permanent injury to his head, back, spine and side right hand 
and thumb, all of which said injuries and internal injuries have 
seriously impaired the movements of the said plaintiff* and pre¬ 
vent him, to some extent, the use of his said limbs; that thev have 
prevented him from performing his usual vocation, which is that 
of a laborer; that the said plaintiff was seriously bruised, and the 
plaintiff then and there suffered a severe nervous shock and injury, 
which said nervous shock and injury is of a permanent nature, all 
of which said injuries have partially incapacitated the plaintiff in 
the pursuit of his calling; that the said injuries were of such char¬ 
acter as to prevent him from doing work of* a laborious nature, and 
prevent him from continuing steadily at work, thereby depriving 

him of his weekly stipend, or earnings which amounted to $_, 

by means of the premises the plaintiff was then and there greatly 
bruised, hurt and wounded, and became and was sick, sore? lame 
and disordered for a long space of time, to-wit, hitherto, and will 
continue in the future, all to the damage of the plaintiff in the 

sum of $10,000, which amount the plaintiff claims of the 
3 defendant besides the costs of this suit. 


. Second Count The plaintiff, Mack Wadley, further sues 
the defendant, the M ashington I tilities Company, a corporation, 
for that at the time of the grievances hereinafter mentioned the 
defendant owned the tracks of a certain street railway line, which 
tracks were upon and extended along a public street or highway in 
the City of M ashington. District of Columbia, known as Fourteenth 
Street, southwest, and along other streets and highways in the said 
City and District, and operated by means of electricitv certain street 
cars on said tracks; that, to-wit, on or about the 7th day of March 
A. D., 1913, while the plaintiff was driving in a northwesterly di- 
rechon on and along Water Street, and Fourteenth Street, southwest 
in said City and District at or near the intersection of Water Street 
with Fourteenth Street, southwest, while the said plaintiff was exer- 
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cismg due care in that regard, one of the cars of the defendant — 
was then and there under the care, government, management and 
direction of one or more servants of the defendant, was so negli- 
car jlesslv, improperly and unskillfully operated, governed 

fu + ^ reCt ^j tb i e said servant or servants of the said defendant in 
at the said car then and there ran into and struck with great force 
and violence the wagon in which the said plaintiff was riding, and 
.*» anc ^ the plaintiff charges that the servants in control 
of the said car, saw, or by the exercise of reasonable care, should 
have seen the perilous condition of the plaintiff in time to have 
stopped said car and avoided the accident; that the said servants 
in control of said car disregarded their duty in that regard and so 
carelessly and negligently operated and ran said car as to 
4 cause a collision, and thereby the plaintiff was then and 
, ? re ca ‘^ 011 ^ an ^ thrown with great force and violence from 

and off the said wagon to and upon the ground, and there and 
then suffered severe injuries to his head, right limb, back and side 
land and thumb, and internal injuries, which resulted in perma¬ 
nent injuries to his right limb and permanent injury to his head 
back,. spine and side, right hand and thumb, all of which said 
injuries and internal injuries have seriously impaired the move- 
ments of the said plaintiff and prevent him, to some extent, the 
use of his said limbs; that they have prevented him from perform- 
mg his usual vocation, which is that of a laborer; that the said 
plaintiff was seriously bruised, and the said plaintiff then and there 
suffered a severe nervous shock and injury, which said nervous 
shock and injury is of a permanent nature, all of which said in¬ 
juries have partially incapacitated the plaintiff in the pursuit of 
his calling; that the said injuries were of such character as to pre¬ 
vent, him from doing work of a laborious nature, and prevent him 
from continuing steadily at work, thereby depriving him of his 
weekly stipend or earning, which amounted to , by means of 
the premises the plaintiff was then and there greatly bruised hurt 
and wounded, and became and was sick, sore, lame and disordered 
for a long space of time, to-wit, hitherto, and will continue to re- 
“ the future, all to the damage of the plaintiff in the sum of 

$10,000, which amount the plaintiff claims of the defendant besides 
the costs of this suit. 

W. GWYNN GARDINER, 
BLAINE COPPINGER, 

Attorneys for Plaintiff. 

5 Pleas. 

Filed September 6, 1913. 

****** * 

Now comes the defendant by its attorneys, and for pleas to the 
declaration in the above entitled cause and each count thereof 
says: 

1. That it is not guilty as alleged. 
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2. And for a further plea to the declaration filed in the above 
entitled cause, defendant says that after the happening of the al¬ 
leged several injuries and grievances in the said declaration men¬ 
tioned, and before the commencement of this suit, to wit, at Wash¬ 
ington, District of Columbia, on the 7th day of March, A. D., 1913, 
by a certain deed of release, signed and sealed with the seal of the 
said plaintiff, and now shown to the Court here, the date whereof 
is the day and year last aforesaid, the said plaintiff did remise, re¬ 
lease, and forever quitclaim unto the defendant and its successors 
all costs and damages accruing to the plaintiff by reason of the 
alleged injuries and grievances in his said declaration mentioned, 
and each and every one of them, together with all and every man¬ 
ner of action or actions, as by the said deed, reference being here¬ 
unto had, will more fully appear. And this the defendant is ready 
to verify. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Defendant. 


6 Replication. 

Filed September 15, 1913. 

******* 

1. The plaintiff joins issue on the defendant's first plea. 

*2. For replication to the defendant s second plea the plaintiff says 
that the alleged deed of release, dated the 7th day of March. 1913, 
is not his deed. 

For a further and additional replication to the defendant’s sec¬ 
ond plea the plaintiff says that the said plaintiff by reason of any¬ 
thing by the defendant alleged in that plea oileyed ought not to 
be barred from further having and maintaining his aforesaid action 
against the said defendant, because he says that the supposed 
deed of release in said plea mentioned was had and obtained by 
fraud and covin of the said defendant. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

We consent to filing above: 

D. S. MACKALL, 

Atfy for Deft. 

Counsel for defendant consenting, leave is hereby granted plain¬ 
tiff this 15th day of Sept. 1913, to file the above two replications 
to the defendant’s second plea, herein. 

Bv the Court: 

WENDELL P. STAFFORD, Justice. 
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7 Defendant s Joinder of Issue on Plaintiff’s Replication. 

Filed September 26, 1913. 

******* 

The defendant joins issue on both the plaintiff’s first and second 
replications to the defendant s second plea. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Defendant. 


Memoranda. 

March 4, 1915.—Jury sworn and respited. 

March 5, 1915.—Verdict for Plaintiff for $1,000. 

March 9, 1915.—Motion for New Trial, filed. 

8 Supreme Court of the District of Columbia. 

Saturday, March 20th, 1915. 

Session resumed pursuant to adjournment, Plon. Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * * * , * 

Upon consideration of defendant’s motion for a new trial filed 
herein by its attorneys of record, it is ordered that said motion be 
and the same is hereby overruled and that judgment on verdict be 
entered. Wherefore, it is considered that the' plaintiff herein re¬ 
cover of the defendant the sum of One Thousand Dollars 
($1,000.00) with interest from this date, together with costs of suit 
to he taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by its said attorneys in open 
court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas is herebv fixed in the 
sum of Fifteen Hundred Dollars. 

Memoranda. 

March 30, 1915.—Appeal bond approved and filed. 

April 29, 1915.—Time to submit Exceptions extended to May 
22, 1915, and to file record to June 3, 1915, inclusive. 

9 Supreme Court of the District of Columbia. 

Tuesday, May 11th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord, whereupon the defendant’s Bill of exceptions taken at the trial 
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of this cause is submitted to the Court and prayed to be signed and 
made of record nunc pro tunc, which is now hereby accordingly 
done. 

Assignment of Errors. 

Filed May 11, 1915. 

******* 

(1) The Court erred in overruling the motion of the defendant 
that the Court instruct the jury that upon the evidence of the 
plaintiff, that it must return a verdict for the defendant. 

(2) The Court erred in overruling the motion of the defendant 
that the Court instruct the jury that upon the whole evidence it 
must return a verdict for the defendant. 

(3) The Court erred in granting plaintiff’s prayer No. 3. 

(4) The Court erred in granting plaintiff’s prayer No. 5. 

(5) The Court erred in refusing to grant defendant’s 
10 prayer No. 1. 

(0) The Court erred in refusing to grant defendant’s 
prayer No. 3. 

(7) The Court erred in refusing to grant defendant’s praver 
No. 4. 

(8) The Court erred in refusing to grant defendant’s prayer 
No. 5. 

(9) The Court erred in refusing to grant defendant’s prayer 
No. 7. 

(10) The Court erred in stating to the jury in its charge that it 
was not necessary for the jury to believe intentional fraud on the 
part of the agent of the defendant. 

(11) The Court erred in its charge to the jury with respect to 
the law governing the burden of proof in reference to the release. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attornegs for Defendant. 


Designation of Record. 

Filed May 11, 1915. 

******* 

In preparing the transcript of record in the above entitled cause, 
the Clerk will please embody the following: 

(1) Plaintiff’s declaration. 

(2) Defendant’s pleas to declaration. 

11 (3) Plaintiff’s joinder of issue on first plea and replica¬ 

tion to second plea. 

(4) Defendant’s joinder of issue on plaintiff’s replication. 

(5) Memo. Trial and verdict for plaintiff. 

(6) Memo. Motion for new trial filed. 
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for plaintiffnnn f on ne -7n ovei J uled > Judgment on verdict 
ior piaintitt tor $1,000.00 with interest from date and costs- anneal 

notwi in open court; supersedeas bond fixed. ’ PP 

(8) Memo. Bond filed. 

J.Lp,'7^3 6 JS.Sd m “ n « bi " -’ -a 

andfiled Menl °' ^ ° f exceptions submitted, signed in duplicate, 

(11) Assignment of errors. 

(12) This designation. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 
Attorneys for Defendant. 

I hereby agree to the above designation of record. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

n h^I a i, h r by ? rt fy the fore S oi ng pages numbered From 1 to 
, both inc lusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which is made 

part of this transcript in cause No. 56095 ’at lL wherein Mack 

\\ adley is Plaintiff and Washington Utilities Company a Coroom 

in°said Court. dant ’ “ ‘ ^ ^ remains u P on the fifes and of record 

seJuttoSi? my name and affix the 

26th day of Slay, 1915 y ° f Washin « ton ’ in said District, this 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

13 In the Supreme Court of the District of Columbia. 

At Law. No. 56095. 

Mack Wadley, Plaintiff, 

VS 

Washington Utilities Company, a Corporation, Defendant. 

T °pSff W ’ Gwynn Gardiner and Blaine Coppinger, Attorneys for 

Ptease take notice that we will submit the bill of exceptions in 
the above entitled cause, a copy of which is hereto attached, to Mr 
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Justice Stafford, on Friday April the 30th at 10 o’clock A. M. for 
settling and signing. 

JOHN S. BARBOUR, . 

B. D. BOTELER, 

D. S. MACKALL, 

Attorneys for Defendant. 

Service of copy of the above notice and attached bill of exceptions 
is accepted this — day of-1915. 

) 

Attorney for Plaintiff. 


14 In the Supreme Court of the District of Columbia. 

At Law. No. 56095. 

Mack Wadley, Plaintiff, 
vs. 

Washington Utilities Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause coming on for 
trial on the 4th day of March, A. D. 1915, l>efore the Honorable 
Wendell P. Stafford, Associate Justice of the Supreme Court of the 
District of Columbia, and a jury impaneled and sworn to try the 
issues between the parties, the plaintiff in order to maintain the 
issues upon his part joined produced as witness on his own behalf, tes¬ 
tified in substance as follows: 

That he would be 48 years old his next birthday; that he has been 
employed by Mr. W. G. Forsberg for eighteen years at a salary of 
$10.00 a week; that the accident occurred between ten and eleven 
o’clock on the morning of Friday, March 7, 1913; that he was 
hauling some float for a dredge his boss was making for the Gov¬ 
ernment; that he had been hauling it for three or four days and 
was hauling that morning, had carried the first load there that 
morning; and was returning from the second load; that he was 
coming west through the under grade crossing of the steam road; 
that he came back to the apartment there to get his ticket signed 
and stopped there a while and saw the blue line, and knew this red 
car was coming from behind in five or ten minutes; that he said he 
wished that car had passed and he come out from under the steam 
crossing. So he was standing there talking to Mr. Reed and he 
left in about ten minutes and come on out, started out; that he was 
then on his wagon; that he was looking towards 14th street, 

15 for he knowed that is the way the car always comes anyway, if 
she was coming and he didn’t see any car and he kept guess¬ 
ing and he got halfway across the two tracks, (Defendant’s tracks 
west of steam crossing), then he looked over his shoulder and saw 
this red car coming right down, so he cut his horse’s head and he 
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could not get him to move at all, just went scraping along; that he 
cleared the horse and could not clear the wagon; 

That the hind part of the wagon between the two wheels was 
nit; that the car was coming from Alexandria; that when he first 
saw the car it was 150 feet off, as near as he could come to it, about 
4 tunes or more the length of this room; (the Court Room is about 
bO or bo ft. long) ; that the car was coming at a prettv good gait, 
he could not explain that exactly, don’t know about twelve miles an 
hour or what, but he knows she had a pretty good gait. 

That he did not observe whether or not the car slowed up any 
when it. was coming towards him. The car come on him so quick 
he knew lie could not make it, he just give himself time to hit the 

wagon and lie remembers it knocked him out that way and he fell 
and got up.” 


1 hat the car was backed up and a handkerchief tied around 
his head to keep the blood from running down and he was carried 
to the Emergency Hospital. Asked if lie felt any pain, he replied 
he didn t know nothing; that he felt pain when at the hospital in 
his head, shoulders and back and his thumb where it is swollen 
now; that his thumb hurt him every bit four weeks; that his thumb 
does not hurt him now, only sometimes when he lifts a piece of iron 
or something like that and the strain hurt him in the leaders; that 
his thumb was not injured before the*accident; that at the hospital 
they shaved the hair off of his wound and sewed it up. Asked if he 
remembered a railroad company man being at the hospital, he re¬ 
plied; “A. No, sir; I remember a man—after I got out of bed the 
doctor made me get up and walk around the room and* get 


air. 


>} 


16 That the same evening, he got there in the morning a 

little liefore 11 and he got me up about half past three. That 
he got up and was walking around the room like he told me and he 
met a gentlemen come to me and say. “Can you write. He said. 
“A little bit.” He say, “You write your name” I say. “Yes sir” 
He say, “Put vour name on this piece of paper.” That he took the 
pen and put his name on it and, He say, “This is a five dollar check.” 
“Anybody will cash it for you, your boss or anywhere.” I say, You 
did not tell me this check you wanted me to put my name on.” “I 
thought you wanted me to signify the car struck my horse and 
wagon,” and he did not open his mouth.” He took the check and 
handed it to the doctor who dressed his wounds. That he carried it 
home and gave it to Mr. Woodley, the outside boss; that he identifies 
the check shown him as the one that was given to him; that he did 
not know what it was that he signed; that he did not read it; that 
he did not have no mind to read anything; that it was not read to 
him, not as he knows, that he sometimes has pains in his back w T hen 
he rolls the wheelbarrow; that he has pains in his thumb when he 
lifts up anything heavy; that he does not lift much with that thumb; 
that he sometimes lifts with the palm of his and; that he does not 
feel pain in his head much, just only in the summer time when 
he gets hot he feels funny leaders; that when he was injured he w^as 
driving a wagon hauling from the foundry, delivery wagon • that 
2—2832a ’ 
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he is driving a wagon at the present time; that he is getting the 
same money; that he was away from his employment seven weeks; 
that his employer sent him his money every Saturday for seven 
weeks—advanced him $f>.00 a week until he got up; that it was hazy 
and cloudy the day of the accident, as near as he can come at it; 
that a high wind was blowing; that there was no water on the streets 
does not think there was. 

Upon cross examination by counsel for defendant the witness testi¬ 
fied in substance as follows: 

17 That he does not know when he was horn, he just puts it 
at 48 as near as lie can get at it; that at the time of his ac¬ 
cident, he was driving a wagon with some floats, a kind of boiler 
stack about ten inches in diameter; that he was over in that portion 
of Potomac Park which is to the left or east of the railroad embank¬ 
ment and was coming out from the park under the embankment 
across the defendant’s tracks coming north or west towards the tracks 
of the electric cars; that the accident did not occur at Water Street 
and 14th street; it was between the Channel Bridge and the High¬ 
way Bridge; that before lie came out from under the embankment 
he saw the blue car pass; that he is speaking of the car with the 
trailer that runs toward Alexandria; that the car that he saw came 
from the l*2th street station and was going towards Alexandria; that 
he expected that car to lie followed by the red car to Falls Church, 
going in the same direction; that he looked up that way towards 
14th street, the direction from which the car would come that is 
what lie was looking for; that he was waiting for that car. 

That he did not look toward the Highway Bridge, the direction 
from which the car that hit him came until after he had gotten on 
the tracks of the defendant company; that when he looked he saw 
the car coming; it looked like it was 150 feet from him and he cut 
the horse to make him go a little faster until the car come over and 
she come right on him and hit him so he just done no more; that 
he was already on the track, the horse just across; that he was be¬ 
tween both tracks when he saw the car. 

Q. And you saw the car the minute you looked. And before your 

wheels could get more than in the position where the front of the 

car could strike vou between the front and the hind wheels it was 

%} 

on vou? 

_ 

The Court : That is what he said. 

The Witness: She landed right behind me. That is where she 
landed all right. That he could give no estimate of how fast he 
was going; that the check shown him looked like the check that 
was given him at the hospital; that he could not recognize 

18 the gentlemen who gave it to him. 

That he could read and write a little bit, not much; that 
he could read enough to write his name. 

Shown the release he said “That is my name all right.” 

That he don’t remember whether he wrote it on that paper. 

Q. Can you identify your signature? Don’t you know your 
writing when you see it? A. The paper the gentleman gave me, 
your Honor, that small piece of paper like that, lie asked me could I 
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write. I say, Not much,” he say, “Can you write your name” and 
[ sa ^’ \ e * and T written my name on the piece of paper and 
handed it back to him and lie done somethin" to it and handed it 
hack to me and said “That is a five dollar check.” 

Court. You have told all that before. He just asked you 
it you put your name on that paper? 

The Witness: No, sir. 

The Court: You did put your name on the check he gave you? 

Ihe Witness: Your Honor, I aint put my name on no paper 


The Court: He said the paper about the size of the check 
r u Witness: A small piece of paper, he took it out of a book. 
I had just got up, the doctor told me to walk around in the room. 

« father about his signature to the release, he testified 

A. I didn t write that. I don’t know nothing about that paper! 

He didn t give me but one paper. I know that and my boss knows 
it too. 


Thereupon in order to further maintain the issue on his part 
joined plaintiff offered as witness Dr. Benjamine Newhouse who 
testifies in substance as follows: 

That lie had been practicing physician in this city since 1912* 
that in 1913 he was resident physician at Emergency Hospital - that 
he cannot reinember personally treating the colored man named 
Mack M ad lev, because he probably treated several thousand 
19 colored men; that he looked up the records of that case and 

at i - iUSSj®* 1 him; that tlle recorfl tfives the date as being 
March /, 1913. 

Q. Tell us from your recollection after examining the records, 
just what his condition was when he arrived there? 

Mr Barbour: If your Honor please, we would like to have that 
record produced? 

A CorRT - does n °t need to be if he has an independent 
recollection of it? 

The Witness: It can be brought here if you need it your Honor. 
I can give the exact wording of it. 

Mi. Barbour. If they can send the book later on he can 20 
ahead and testify. 

Mr. Gardiner: Me will have to get a subpoena. 

1 he W itness : It can l>e very easily produced. 

That he thinks they brought Wadley in the ambulance to the 
Emergency Hospital and he was in a stupid condition as a result of 
his accident. He was bleeding from the back of the scalp and he 
put se\eral stitches in his scalp and put him in one of the recovery 
rooms and he stayed there a few hours, was not sent upstairs, and 
left tor home the same day, that he made only a superficial exami¬ 
nation ; that he saw him during the day thereafter, and he was in 
the same stupid condition. 

That he seemed to understand everything he said to him, but he 
probably was not in his usual condition as a result of the fall. 
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That he did not recollect whether or not he had any spasm that 
he thinks the record has a note that he did have a spasm but he did 
not witness one of them, he was probably making another call if he 
had a spasm; that according to the record he had a spasm. 

That he don't believe he ever saw this check; that Dr. Boyce the 
other physician there is in Europe now. 

Witness further testified that a white gentleman who lie afterwards 
learned was a representative of some railroad company got Mack 
M adley to sign a receipt; that he was in the emergency room 
20 at that time treating several men, was very busy and this 
gentleman came over to him and asked him whether he 
would not favor him by putting his signature as a witness to that 
receipt; that witness was very anxious to get rid of this man, he was 
in a hurry and signed that receipt; that he made a cursory glance at 
the paper and was in a hurry and probably did not fully realize 
what he was doing; that he did not hear any conversation between 
plaintiff and the railroad representative; that he did not see Wadley 
sign it. 

That he, Wadley would probably appreciate a transaction, (such 
as signing the release) although he will admit he probably was not 
in as good mental condition at that time as he would be had he not 
had the accident that morning. You would expect a man to be 
jarred up somewhat after being struck on the head. 

That the wound was not a severe one, scalp wounds bleed very 
freely, it was sufficient to justify a few stitches to stop the bleeding; 
that there was no fracture of the skull bone; that to the best of his 
knowledge there was no more damage done than the wound to the 
scalp which was a superficial affair: that he would say that it was 
perfectly possible for him to be pretty severely injured and leave 
no trace for a physician to find: that he was shocked somewhat, of 
course—a little. 

Upon cross-examination by counsel for defendant, witness tes¬ 
tified in substance as follows: 

That he identifies his signature as a witness to the release; that 
he did not see Mack Wadley sign the paper; that the paper was 
brought to him in the adjoining room; that he was not in the room 
with Mack Wadley when he signed it; that he remembers giving his 
deposition in this case in September 1915; that he identifies his sig¬ 
nature to this deposition taken six months after the accident; asked 
if he did not testify at that time that the plaintiff did sign this re¬ 
lease in his presence and that he saw him sign it he replied that he 
may have been mistaken at that time; that it was perfectly pos¬ 
sible for him to make a mistake at any time; that is my signature. 
He signed that all right. 

21 Did you not testify in that deposition as follows? 

Q. Did vou see Mack Wadlev sign that release? A. Yes, 

• * * 

sir. 

A. I must have been mistaken when I said yes, sir. 

Q \V ere you not on the same occasion asked this question, by 
Mr. Gardiner on cross-examination: Q. He had signed it. Then 
when you went in’’—then occurcs an interruption by Mr. Mackall 
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“Mr. Mackall: He did not say that. He said it was signed in his 
presence.” “The Witness: He signed it in my presence all right. 
I was there.” 

That he probably stated that if you have it down there, but to his 
best knowledge and belief at the present time he is pretty sincere 
when he says he was not in the room when the paper was signed 
and that the gentleman representing the railroad company came to 
him in the adjoining room and asked him to witness the paper and 
he foolishly signed it. 

Q. On the occasion when you gave this deposition in September, 
1913, did you not testify as follows: 

“Q. How long had he been out of the hospital at that time. 
A. Probably an hour. He was brought in by Dr. Rovce, another 
physician who treated him. I did not treat Wadlev at all. Q. The 
records will show that it was Dr. George J. Boyce’s case and he 
treated Wadlev.” 

A. Yes, sir; and it was only yesterday morning that Dr. Neistadt 
told me that my initials were on the entry. My initials were on the 
Emergency Hospital entry and that can be very easily determined. 

That he don’t remember. Tf he told Mr. Travers he did not treat 
the man, at the time he witnessed the signature. 

That he don’t rememt>er whether or not he made the same state¬ 
ment to Dr. Quick. 

Q. On the same occasion when you were giving this deposition 
were vou not asked this question and did you not respond as follows- 

“By Mr. M ackall: Q. M hat was the condition of this patient? 

“A. I did not examine or treat him. 1 don’t know.” 

22 Did you make that statement? 

A. I don’t recall, but if you have that down there I 
probably did. You have my signature to it. 

Q. Speaking of his signing, did you not make this statement: 
“Q. When he signed it was ?/w? sitting up on the side of the bed. 
A. When he signed it he got up for a minute. He had been on his 
back and got up. Of course he signed the paper while I was there. 
Q. Sort of leaned up in bed? A. Yes, sir. Q. Did he sign it on 
the table or the book? A. T think Mr. Travers held something to 
support it. I should say he probably put a chair behind it. Q. 
So that he was sitting up when he signed it. A. Oh, yes; he was 
sitting up.” 

Upon redirect examination by counsel for plaintiff, witness testi¬ 
fied in substance as follows: 

That when he gave this former deposition he thinks he had pre¬ 
viously thereto examined the record and refreshed his memory that 
he had not examined the record before testifying today, but had 
phoned to Dr. Neistadt, the present resident physician and asked 
him to look up this record for him; that he is most likely testifying 
from his recollection of the record rather than the case itself. 

Thereupon, counsel for the plaintiff offered the former deposition 
of Dr. Newhouse in evidence which, with the consent of the coun¬ 
sel for the defendant, was allowed by the Court as evidence in be¬ 
half of the plaintiff. 
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Deposition de IUne Esse of Dr. Den famine Neuhonse. 

Washington, D. C., September 24, 1913. 

Present on behalf of plaintiff: W. G. Gardiner. 

Present on behalf of the defendant: D. S. Mackall and B. D. 
Boteler. 


Dr. Benjamine New house, being first duly sworn, was examined 
on behalf of defendant and testified substantially as follows: 


That during the month of March, 1913, he was a physician at 
the Emergency Hospital. 

‘“The Witness: Who is attorney for this man Mack 
23 Wadlev? Mr. Gardiner: 1 am. Witness: 1 would like to 


see you sometime about this thing outside of this place here.” 

That he recalls witnessing the signature of one Mack Wadley on 
the 7th day of March, 1913; that he identifies his signature as a 
witness to a release signed bv Mack Wadley, the plaintiff in this 
case, dated March 7, 1913; that he saw Mack Wadley sign that re¬ 
lease; that there was no conversation between himself and Wadley 
at the time he witnessed the signing of the release, nor was there any 
conversation in his presence between Mack Wadley and any other 
person at the time he executed the release; that he heard no conver¬ 
sation: that when he went into the room there was the patient. Mack 
Wadley, Mr. Travers, he imagines his name is, and himself; that 
there was no other person. 

On cross-examination by counsel for the plaintiff, he testified sub¬ 
stantially as follows: 

That Mr. Travers called him into the room; that at this time the 
plaintiff, Wadley, was on the bed in the recovery room, a room 
adjacent to the emergency room, where they let patients lie down to 
rest until they feel a little better; that at that time, plaintiff had 
been in the hospital probably an hour: that he was brought in there 
by Dr. Boyce, another physician, who treated him; that witness did 
not treat Wadley at all; that the records of the hospital will show 
that it was Dr. Boyce’s case and that he treated Wadley; that Travers 
asked witness to come in there and said “Doctor, do you mind wit¬ 
nessing this signature?” That witness obligingly went into the 
other room; that witness has felt sorry for it ever since; that he does 
not know what the condition of the patient was; that he did not 
examine him or treat him; that he was lying on the bed waiting 
until he could feel a little better, so that he could leave; that the 
release was not read over to plaintiff in witness’s presence; that wit¬ 
ness does not know what went on; that he just witnessed the signa¬ 


ture: that plaintiff signed it in witness's presence: that witness was 
there; that when plaintiff signed it he got up for a minute; that 


he had l>een on his back and got up, of course, to sign the 
24 paper while witness was there; that he sort of leaned up in 
bed; that witness thinks Travers held something to support 
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it would say that he probably put a chair behind it; that he was 
passed W ^ Gn s * gne< * ^ lat witness did not see any money 


Thereupon in order to further maintain the issues on his part 
joined the plaintiff produced as a witness on his behalf, Phillip B. 
Brooks, who testified in substance as follows : 

That he is a physician located in this city and has been practicing 
lor twenty-six years; that he had occasion to treat Mack Wadlev on 
the 9th of March 1913, at his home # 932 Third St. S. W.; that 
at that time IV adley had a lacerated wound of the scalp, a dislocated 
thumb and sprained muscles of the back; that he was suffering 
some pain; that witness treated him several weeks; that witness could 
not fix the amount of his bill, could not tell what it was approxi- 
mately; that during the time that witness treated him plaintiff was 
about, but was suffering intense pain with his back; that during 
that time he was unable to work; when asked whether the condition 
of the thumb was of a severe nature, witness testified that there is 
evidence of deformity today on the left hand, in his opinion, due 
to this injury which he found him suffering from at that time- that 
witness had been the family physician for many years; that there is 
no permanency to the injury to his scalp though it was a lacerated 
wound; that this injury would have no effect upon his general 
physical condition; that a sprain may last a life-time; that he suf¬ 
fers from time to time; that he is still suffering from his back - that 
he would not say that there is a permanent injury to his back, but 
that he suffers from time to time; that his opinion is that he suffers 
partiall} from time to time; that he does not know what he does 

now; that he has not seen him for some time in a professional 
capacity. 

Upon cross-examination by counsel for defendant witness testified 
in substance as follows: 

That he has not examined him professionally during the 
2o past six months; that he sees him in the neighborhood- that 
the head wound was only superficial; that it was not sufficient 
to meet his mental condition at all. 


• • j 11 ^ i • .. m i . tain, tlie issues on his part 

joined the plaintiff produced as a witness on his behalf Richard 
xl. Sinclair, who testified in substance as follows: 

That he is the bookkeeper for Mr. Forsberg and was such in 1913 
at the time of Wadley’s accident, and had been such for fifteen years, 
during which time \\ adley had been employed bv Mr Forsberg- 
that the records show that they did not pay him" for 15i/ 2 days-’ 
that he does not know how much time he lost because usually when 
a man gets hurt they pay him for some time; that he has no recol- 
ection as to how many weeks, if any, he was paid after the accident- 
that Mr. Forsberg usually pays for three or four weeks; that the 
records show that he drew full pay with the exception of 15 y 2 days. 
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Thereupon, in order to further maintain the issues on his part 
joined the plaintiff produced as a witness on his behalf Gustave W. 
Forsberg, who testified in substance as follows: 

That the plaintiff had worked for him for ten years and formerly 
for the firm of Forsberg & Murray; that the distance from the head 
of the horse to the tail of the and wagon is *20 feet; that it was a heavy 
horse and wagon and very slow. 

Thereupon, in order to further maintain the issues on his part 
joined the plaintiff produced as a witness in his behalf Lewis L. 
Hamby, who testified in substance as follows: 

That he is a member of the bar and associated with Mr. Gardiner; 
that he made measurements this morning; that there is a steel girder 
that goes from Water Street right at 14th Street where the railroad 
tracks pass over the street, the Southern Railway steam tracks; that 
there is a stone abutment that runs out toward 14th Street from this 
steel girder going over the street ; that the distance from the gilder 
and the track to this abutment is 21 feet; that the abutment is solid 
and stands up about 20 feet high; that from the overhead 
26 track* to the east rail of the street car track, it is altogether 96 
feet from the end of the abutment and 21 feet from there to 
the overhead track, which would make something over 100 feet— 
117 feet about; that when you get 76 feet away from the culvert 
towards 14th street you can see 236 feet in a southerly direction 
along the track; that at that point the street car tracks sort of curve 
so that a wagon would be going in that direction while the street 
car would be going in this direction, making something of an acute 
angle; that when you get about 20 feet from the east rail the vision 
of the street car would be very clear, the street car would see a 
wagon 400 feet away, at lease 400 feet; that a man in a wagon 
could look back—he would not have to look entirely back, but a 
little back on account of this acute angle and he could see that car 
the same distance; that there is a little grade 300 feet away from 
the intersection of 14th and Water streets south; that wh ne he is 
about 40 feet from the east rail he looked at that point and you 
could see 236 feet; that he could see a car coming from Alexandria 
that distance; that in other words a car coming from Alexandria 
could see the wagon 250 feet before it reached him. 

“The Court: They can see each other. ,, 

“The Witness: Yes, sir.” 

That there were no obstructions there; that when the wagon was 
15 feet from the east rail there is a clear vision, no trees or anything 
but the sidewalk, absolutely no trees or anything else to obstruct the 
view. 

Thereupon in order to further maintain the issues in his part 
joined the plaintiff produced as a witness in his behalf William 
Lincoln, who testified in substance as follows: 

That he works on the Government works down on the Monument 
grounds; that he saw the collision; that he was going across the little 
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channel bridge, that he was driving; that he saw the accident; 
asked to tell what he saw, he stated as follows: 

2> I llat h ? tlle wa g° n when the wagon came out from 

underneath the curve and the car was about 200 feet away 
coming north, on the east side track, and this man drove out. He 
had plenty of chance to cross if the car had not slipped up on him, 
so it seemed to me the motorman got sore because he got across 
before he could get there, and he struck the hind part of his wagon, 
it was about two feet from the end of the wagon. 

That he could not state how fast the car was going; that it was 
running pretty good; that the motorman rang the bell once, but 
he rang it too late, asked if he observed whether or not the motor- 
man made any effort to stop his car before he hit the wagon he 
replied: “No, he tried to beat this wagon across.” Q. He did? A. 
Yes.” Q. He did not slow the car up at all? A. No. Went right 
straight through. He didn t slow until he struck the wagon.” 

That the car went about two yards after striking the wagon before 
it stopped. 

Upon cross-examination by counsel for the defendant, the witness 
testified in substance as follows: 

That the witness was headed south, going towards the Highway 
bridge; that he was about half way between the channel bridge and 
the opening; that the man had plenty of time to get across; that he 
did not get across because the car got him before he got across; that 
the motorman had plenty of chance to stop and let him get across* 
asked whether the driver could not have seen the car coming before 
he started to cross the tracks, he replied: “I don’t know. I don’t 
think he saw the car.” 

At the beginning of plaintiff’s testimony, counsel for plaintiff 
tendered back check for $5.00 given plaintiff by defendant’s agent 
which check had not been endorsed or cashed by plaintiff and which 
also had been tendered before bringing suit. 

Thereupon at the close of the plaintiff’s case the defend- by its 
counsel moved the Court to instruct the jury to return a verdict for 
the defendant upon the ground that from the evidence of 
28 the plaintiff himself and his own witnesses^, it appears that 
he was guilty of contributory negligence in not keeping a 
proper lookout for this car and not observing its approach, and upon 
the further ground that their evidence totally fails to’show any 
actionable negligence on the part of the defendant. 

The Court overruled this motion to which action of the Court 
the defendant by its counsel, then and there noted an exception 
which exception was duly noted by the Court upon its minutes. 

Thereupon the defendant in order to maintain the issues on its 
behalf joined offered as a witness John L. Penn, who testified in 
substance as follows: 

That he lived at Alexandria, Virginia, was a molder bv employ¬ 
ment, in employ of G. W. Forsberg; that lie has known the plaintiff 

3—2832a 
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Mack Wadley, for two years and one month; that he worked with 
him at times"off and on and has been doing that during the past two 
years; that the character of work performed by the plaintiff was 
carrying iron; that it takes a pretty stout man to do it; that he, the 
plaintiff, performed certain work throughout said period; that he 
recalls tha occasion of tyis accident; that he sees no difference as to 
how the plaintiff performs his work before and since the accident; 
that lie has not heard the plaintiff complain of any pains in his 
head, or hand, or back, following the accident, except on the occa¬ 
sion when he subsequently had one of his fingers cut off within the 
past few months; that he never heard him complain about his thumb 
or pain in his back or pain in his head. 

Upon cross-examination by counsel for plaintiff witness testified 
in substance as follows: 

That lie never heard him complain at all, except about the finger 
which he had cut off*; that he never heard him complain about his 
thumb at the time of the accident; that he never knew his thumb 
was hurt. 

Thereupon the defendant in order to maintain the issue on 
29 its behalf joined offered as a witness J. Frank Jett, who testi¬ 
fied in substance as follows: 

That he works for Mr. G. \Y. Forsberg; that he has known the 
plaintiff about three years; that he has worked there with him off 
and on during that time; that he never noticed any difference in the 
manner of the plaintiff's work before and after the accident ; that he 
never heard him complain as <ot his not being able to do his work; 
that he does the same work now as he did l>efore; that the plaintiff 
does hi iv work as well as any of them. 

Upon cross-examination by counsel for plaintiff witness testified 
in substance as follows: 

That the plaintiff is in the foundry only a small portion of the 
time, he drives a wagon, comes into the foundry only when they 
are casting, melting iron; that he is in the foundry very little of the 
time. 

Upon re-direct examination by counsel for the defendant, the wit¬ 
ness testified in substance as follows: 

That they cast about twice a week; that he does not come into 
the foundry since he has been on the wagon this last time: that he 
does not know how long he had been back to work before he came 
into the foundry; that he came back into the foundry after the acci¬ 
dent and worked there: that since the accident he has been on the 
wagon and has been in the foundry very little. 

Thereupon in order to further maintain the issues on its part 
joined the defendant produced as a witness William V. Penn, 
who testified in substance as follows: 

That he works for Mr. Forsberg; that he sees Mack Wadley nearly 
every morning; that he is the first man at the shop; that he is a 
molder; that he, witness, is a molder; that Mack Wadley comes in 
the foundry every morning and gets his castings; that he owrks in 
there on case iron on cast days/ sometimes four, sometimes three/ 


1 
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sometimes twice a week/ according to how busy they are; that he 
netps the witness sometimes when he has to carry some 300 pounds* 
that he performs his work just as well as he did'before the accident 
so far as he knows. 

30 Upon cross-examination by counsel for the plaintiff, the 
witness testified in substance as follows: 

n^\ a * s ” 1 I oe * be . a( * f *i f lent plaintiff drives the wagon when it gets 
dull but when things are in full bloom he is in the shop; that he has 
not been driving continuously since the accident, on the contrary 
ne just started on the wagon a couple of months ago regularly. 

Thereupon in order to further maintain the issues on its part 
jomed the defendant produced as a witness John C. Newton who 
testified in substance as follows: 

That he was the motormnn on the ear of the defendant company 
at the time of the accident; that the accident occurred about teii- 
tnirty; that lie was running a little late that morning; that he does 
not know just how fast he was going, perhaps ten miles or a little 
bit more; that he is sure he was not exceeding twelve miles an hour* 
that when he came in on the east-bound track about forty or fifty 
teet from the driveway that conies out from under the Southern 
Railway tracks, south of the tidal basin bridge, he saw this wagon 
coming toward the track; that he rang the bell, turned the power 
oft and applied the air brakes; that he rang the bell several times 

, ? n .-C: a J naboilt 20 fee t away from the car track; that the 
plaintiff lashed his horse with the whip, otherwise he would have 
heeded the warning Ml and had time to stop and the car would have 
gone by, that he reduced the speed of the car as much as he could 
the brakes were doing all they could to stop the car, but the horse 
and the front of the wagon passed in front of the car. but the front 
of the car caught the front rim of the hind wheel and pushed it along 
a little; that the plaintiff was sitting on the left side of the seat and 
lost lus balance and toppled over on the roadway; that the car ran 
about fifteen feet after the collision; that the moment he realized that 
the plaintiff was going to try to get across the track, he shut the 
[lower off, rang the foot gong and applied the brakes; that he sounded 
the gong several times; that the car was brought to a stop as soon 

as it was possible for him to stop after he saw the man was 
31 going on the track. 

Upon cross-examination by counsel for the plaintiff the 
witness testified in substance as follows: 

That there was nothing to obstruct his view; that the driver 
could see him as w*ell as he coujd see the driver; that he saw him 
when he was about 20 feet from the car track, when he was about 
40 feet or a little more from him; that he does not think he could 
have seen the plaintiff wiien he was 50 feet or more back from the 
track on account of the embankment there; that the Southern Rail¬ 
way is on an embankment w*hich starts from the level of the street 
and slants up toward the track; that it is about 3 feet from the plat¬ 
form of the car on which he is standing to the ground; that the wit¬ 
ness is five feet eight inches tall; that he could not from where he 
was standing, see the plaintiff a distance 150 to 200 feet off, because 
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this embankment would obstruct the view; that be could see 40 or 
50 feet p re haps; that when he first saw him, the plaintiff, he was 
coming out from under the car track, the Southern Railway tracks; 
that he had just passed that and his horse was about 20 feet from 
the electric car track, the east rail, at which time the witness was 
40 or 50 feet away; that he immediately applied his brakes, so that 
his car moved slowly from there on; that the plaintiff lashed his 
horse with a whip when he rang the foot gong and started off and 
the horse and front of the wagon went clear. 

Upon re-direct examination by counsel for the defendant, the 
witness testified in substance as follows: 

That he worked ten years and ten months for the Capital Traction 
Company as a motorman and had worked for the Utilities Company 
nearly nine vears. 

Thereupon in order to further maintain the issue on its part 
joined the defendant produced as a witness Harry H. Welch, 
who testified in substance as follows; 

That he lives at East Arlington, in Alexandria County; that he is 
a blacksmith; that that was his occupation on March 7, 1913; that 
he witnessed an accident in Potomac Park where a car of 
32 the Washington Utilities Company collided with a wagon 
driven by a man by the name of Mack Wadlev; that he was 
coming off of what is known as a coffer dam. what they call the tidal 
basin: that he was headed the way the car was coming; that he was 
going toward the Highway bridge going home; that he had already 
crossed the tidal bridge and the car was coming, meeting him and 
he was going to it; that he was on the right hand side of the tracks; 
that the tracks there through Potomac Park are on one side of the 
driveway: that they were to the left, the way he was going, close to 
the embankment of the Southern Railway and parallel with it, 
only they are down on the flat below the steam road, of course; that 
all that separates the embankment from the railroad track is a cinder 
bridle path; that at that time, to the best of his knowledge, he thinks 
he was not over 50 or 00 feet from that opening: that lie saw Mack 
Wad ley’s wagon coming from the bridge. When asked what he saw, 
witness replied. 

That he was driving along heading right towards him saw Mack 
Wadlev—did not know him at that time—this wagon come to the 
driveway, he could see it plain as anyone, seen him when he came 
out and when within twenty feet, to the best of his knowledge the 
car, he thinks was within 40 feet of him. 

Anyway, Mack Wadley kept, on coming towards the track and 
this motorman rang his 1x41 and he heard his air when he shut the 
air down on his car and immediately the car ran slowly up to Mack 
Wadley and struck near about the center of his wagon just easy, the 
fender did. and shoved him around to the right. Of course tbe jar 
shook the man off the wagon and he fell down, kind of on his head, 
and rolled over to his side like and his head struck the ground after 
he fell down. 

That when he saw the plaintiff 20 feet from the track he hauled 
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away and struck his horse and rushed his horse right off of 
33 the track. Of course when he slowed the car down as quick 
as he could- 

T hat the horse was trotting along slowly and when he hit the 
horse the horse gave a spring and sprung on the track, more so than 
he would have done. 

Upon cross-examination by counsel for the plaintiff, witness testi¬ 
fied in substance as follows: 

That the horse was a good-sized heavy horse; that the wagon was 
a big sized wagon to his knowledge; that the horse was not walking 
that he was trotting along to the l>est of his knowledge slowly. That 
he thinks he had gotten from under the tunnel out of which he 
came? in the neighborhood of twenty feet, so far as his — goes, the 
overhead bridge is about *20 feet from the car track, to my knowl- 
edge—I mean 40 feet—and he was al>out 20 feet from it. He was 
about half way out from the bridge, underneath the bridge, coming 
from what used to be called the experimental garden, out to the 
Falls Church Railroad track, the track coming in to Washington: 
W hen the motorman rang the bell he was about half way from the 
culvert to the track; don’t know how far the car was away then. It 
was about sixty feet from him when he was about 20 feet from the 
car track. 

Thereupon the defendant, in order to further maintain the issues 
on its part joined, produced Horace J. King as a witness, who tes¬ 
tified in substance as follows: 

That he lives at Falls Church, Virginia; that he recalls a collision 
between a car of the Washington Utilities Company and the wagon 
in Potomac Park on March 7, 1013; that he was a passenger on the 
car. V hen asked to tell just what lie observed in connection with 
the accident, witness replied: 

A. Well, 1 observed very little about the accident itself; it was 
rather the condition of the car. T was sitting in the car, sitting on 
the left side of the car in the aisle about a third of the way down and 
T heard the bell ring and T took it to be simply a bell going across 
a crossing, someone to keep out of the way, and a short time 
34 afterwards, it don’t seem the car had run over twice its length 
so far as T could recall, and it stopped, and stopped there 
awhile and T kind of raised up and wondered what was the matter. 
They said they knocked a colored fellow off the wagon and I noticed 
a wagon sitting to the right of the track, sort of eaticornered, kind 
of shoved around, and that was all T noticed to it, but the main point 
to it was I was surprised that they hit the wagon, because the car 
came to a stop without any jolt at all. 

That there was practically no jar at all; that so far as he could 
notice he did not know that they had struck anything at all; that 
when the car stopped the wagon was possibly a third down from the 
car, possibly forty-five degree angle; that it looked like it had been 
struck and just shoved off to one side; that there was no horse on the 
wagon; that it had only passed about a third of the length of the 
car; that it was rather less than a third, because witness was about 
a third the way down and when he looked it was at an angle from 
where he was sitting. 


A 




22 


WASHINGTON UTILITIES CO. VS. MACK WADLEY. 


Upon cross-examination by counsel for the plaintiff, the witness 
testified in substance as follows: 

That he was not reading or talking; that he was just sitting there 
in the car; that he cannot see well enough to read in the car. 

That he heard the bell, two or three times like that (indicating) 
like a fellow hits it with his feet. 

That there was not any sudden stopping of the car at all; that 
when the bell rang the car continued on an ordinary gait, he should 
judge eight or ten miles an hour; that the wagon was on the right 
hand side; that he was sitting on the left hand side and saw it across 


the aisle. 

Upon re-direct examination by counsel for the defendant, witness 
testified in substance as follows: 

35 That he did not see the colored man; that he did not know 

which was east or west; that it (the horse) was going towards 
the bridge from the Bureau of Engraving; that he was on the left 
hand side and it was across on the other side. 


Thereupon in order to further maintain the issues on its part 
joined, the defendant produced 1 homas II. Ir.wers as a witness, 
who testified in substance as follows: 

That he was claim agent for the defendant company in March 
1913; that he saw Mack Wadley on that date (March 7) ; that he got 
notice about eleven-thirty that an accident had happened near the 
channel bridge and that the injured man had been taken to the 
hospital; that he went to the hospital about twelve-thirty and called 
upon the House detective and asked him where this man w*as 
located and if he could see him; that he pointed to the room opposite 
to the otiice and stated that he might go in there and talk to 
Wadley; that he went in there that there was not anyone in the 
room but Wadley at the time; that he asked how he felt, if he was 
injured; that Wadley told him that his head was cut and had been 
bleeding some from the nose. 

He stated that he was bleeding from the nose. That is what he 
told me. He asked him what the physician had to say about it and 
he said he would l>e able to get out that afternoon. lie asked him 
did he w ish to enter into a settlement, so far as the accident was con¬ 
cerned and, if so, how* much did he want. He said, “1 am not very 
badlv injured. I care more about my shirt than 1 do anything else.” 
I said “Well, will $5 cover it,” and he said “yes.” So he thereupon 
sat down and read a release to him and after he agreed to accept the 
$5.00 and signed the release—before he would allow him to do it he 
went and met Dr. New^house talking to the house detective out there 
and asked Dr. New house would he come in there and witness this old 
gentlemen’s signature to the release an* he said he w’ould. He went 
in and asked Wadley, in Dr. Newhouse’s presence, whether 
36 or not he wished to settle his claim with the railway company 
for the sum of $5 and Wadley said he did. Then Wadley 
was sitting on the side of the bed. Tie drew up a chair, placed a re¬ 
lease dow r n on it and Wadley signed it in the presence of Dr. New- 
house, and afterwards Dr. Newhouse witnessed the signature. That 
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the release was read over to plaintiff when alone, but it was not read 
over to him in the presence of Dr. Newhouse; that this was about two 
and one-half hours subsequent to the injury; 

That he identifies the release exhibited to him and the check; that 
the check was good—is still good. 

Thereupon the release was offered and received in evidence and is 
in words and figures as follows, to wit: 

Know all men by these presents, That I, Mack Wadlev, for and 
in consideration of the sum of Five Dollars ($5.00) lawful money 
of the United States, to me in hand paid by the Washington Utilities 
Company, a corporation, duly created, organized and existing under 
the laws of the State of \ irginia, at and before the sealing and de¬ 
livery hereof, the receipt whereof is hereby acknowledged, do hereby 
remise, release and forever quit-claim and discharge, for myself, mv 
heirs, executors and administrators, unto said Washington Utilities 
Company, and its successors of and from all claims and demands, 
actions or suits, either at law or equity, which T now have, or which 
my heirs, executors or administrators hereafter can or may have, 
against the said Railway Company, or its successors, for, or by any 
reason of, any matter, cause or thing whatsoever, now existing, or 
fvhich may hereafter exist bv reason of any matter, cause, or thing 
whatsoever; including all actions of action, and demands whatsoever 
which now or may hereafter exist, by reason of an accident which oc¬ 
curred on, to wit. the 7th day of March, A. D. 1915, at or near Po¬ 
tomac Park, where a car struck a wagon which T was driving. I was 
injured in head and bruised about the back, and caused personal in¬ 
juries and damage to me and loss to me and damage to my personal 
property; and including further all damages which have here- 
37 tofore resulted and also those which hereafter shall result 
either directly or indirectly as an effect of said personal inju¬ 
ries, or any of them to me, or to my executors, administrators, or 
heirs, or next-of-kin. 

“In executing this release, T have in mind not only the injuries and 
damage now manifest, but all consequences thereof which may here¬ 
after become manifest as consequences directly or indirectly of said 
accident. 

“And, whereas, I have heretofore instituted a certain action at law 
against the said Railway Company, in the — it being known on the 
dockets of said court as No. —, said action being still pending in said 
court, undetermined; and which said action, in consideration of the 
premises above stated, I hereby agree to at once enter 'settled and dis¬ 
continued ;’ and T do hereby direct and authorize my attorneys of rec¬ 
ord in said case to forthwith cause the clerk of said court to make 
entry therein as herein last aforesaid. 

“Witness mv hand and seal, at Wash. D. C., this 7th dav of March, 
A. D. 1913. 

“MACK WADLEY. 

“Signed, sealed and delivered in the presence of 
“BENJ. NEWHOUSE, M. D., 

“Emergency Hospital 
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That he delivered to the plaintiff a cheek after he signed the re¬ 
lease in the presence of Dr. Newhouse; that he never heard any objec¬ 
tion to the validity of the release until about June 11, 1913, when the 
company received a letter from Mr. Gardiner; that Dr. Newhouse 
stated in the presence of witness and Dr. Quick that he had not 
treated the plaintiff; that he thought the plaintiff at the time 
38 he signed this release in full possession of his senses; that he 
did not offer it (the release) to plaintiff to read; that he did 
not do anything to keep him from reading it. 

L}>on cross-examination bv counsel for the plaintiff, witness tes¬ 
tified in substance as follows: 


lhat lie knew the plaintiff was an ignorant man; that he stated he 
could write his name and he did; that he asked him whether he was 
going to accept $5 in settlement of his claim against the railroad com¬ 
pany and he stated that he was going to accept it and thereupon 
read the release to him; that when he went in there plaintiff was in 
bed, but he got up and sat down with his feet handing on the floor; 
that he read the entire release to him, with the exception of the court 
clause which is in there; that he read all the formal language about 
releasing and quit-claiming; that he seemed to understand it; that 
he asked him if lie realized what lie was doing and he stated that he 
knew he was settling his claim against the railroad company; that 
lie asked him that in the presence of Dr. Newhouse; that the doctor 
did not tell him that plaintiff had an epileptic fit; that he did not 
seem to be suffering much pain; that he must have been suffering 
some; that he did not go into the room and ask the old man if he 
could write and on his replying yes say “Sign this;” that that is not 
the form lie presented it to him; that he had not investigated the ac¬ 
cident before going there; that it is not a fact that witness does not 


go near a person until satisfied of the liability on the part of the rail¬ 
road company; that on the contrary, he immediately goes to every 
person injured on the road; that lie did not think it was necessary 
to call Dr. Newhouse in when he was reading the release to the 
plaintiff; that when he stated the plaintiff was sitting on the bed with 
his feet swinging on the lloor he meant they were on the floor; that 
he knows that there was language in the instrument that the plaintiff 
did not understand, but in addition to reading the release, he ex¬ 
plained it to him; that he did not ask plaintiff if he understood what 
*‘heirs and administrators” meant, but that lie put it in plain words* 
that the check was his personal check and that he was afterwards re-' 
imbursed by the railroad company. 


39 Thereupon, in order to further'maintain the issues on its 
part joined the defendant produced as a witness in its behalf 
Tunis E. Quick, who testified in substance as follows: 


That he resides at Falls Church and occupies the position of 
surgeon to the defendant company; that he went to the hospital 
with Mr. Travers in June, 1913, between the 11th and loth, and 
had an interview with Dr. Newhouse; that Dr. Newhouse stated the 
case had not come under him, he did not treat him. 
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Upon cross-examination by counsel for the plaintiff, witness testi¬ 
fied in substance as follows: 

That he went there in the interest of the railroad with Mr. 
Travers; that he did not examine the record; that he never ex¬ 
amined the record to find out who did treat him. 

It was stipulated and agreed between counsel for the respective 
parties that, in view of the unavoidable absence of the conductor 
of the car involved, who was at the sick bed of his child, that if 
he were present he would testify that he did not see the accident 
and that his only knowledge of it was just immediately preceding 
it he heqrd the gong sounding; that the car at that time was run¬ 
ning at a speed of about ten or twelve miles an hour, to the best of 
his judgment and that the car stopped soon after the gong sounded. 

Mr. Barbour: If your Honor please, this hospital record not 
having been introduced, we move to strike out the evidence of Dr. 
Newhouse. 

The Court : His evidence as to what the record shows could not 
be treated as in the case. 

Mr. Gardiner: We will have that here, if possible, by 1:15, 
your Honor. We can go on. 

The Court: That can be shown if you agree to it, at any time 

before the case is closed. . 

(Plaintiff was unable to procure record before argument and it 

was never produced.) 

Mr. Barbour: That is our case, if your Honor please. 

Mr. Barbour: That is our case, your Honor. 

40 The Court: Mr. Gardiner, as I understood from your 

opening statement, you depend on the doctrine of last clear 

chance? 

Mr. Gardiner: Yes, sir. 

The Court : I do not suppose you care about the question of con¬ 
tributory negligence? 

Mr. Gardiner: No, sir. 

The Court: I think the Jury ought to be instructed, that the 
plaintiff was guilty of contributory negligence, but notwithstand¬ 
ing that, the motorman might have saved him on his part. 

Thereupon at the close of the evidence for both sides, the defend¬ 
ant by its counsel moved the Court to instruct the jury to return a 
verdict for the defendant upon the ground that from the whole evi¬ 
dence of the case it appears that plaintiff was guilty of contributory 
negligence in not keeping a proper lookout for this car and not 
observing its approach, and upon the further ground that the 
whole evidence totally fails to show any actionable negligence on 
the part of the defendant, and that if any liability rested upon the 
defendant it was released. 

The Court overruled the motion, to which action of the Court the 
defendant by its counsel then and there noted an exception, which 
exception was duly noted by the Court upon its minutes. 

Thereupon the plaintiff by his counsel tendered to the Court five 

4—2832a 
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prayers numbered from one to five both inclusive and prayed that 
the same be granted and read to the jury, which said prayers are 
as follows: 

I. 

If the jury find from the evidence that at the time mentioned 
in the declaration the plaintiff was driving a wagon in a westerly 
direction along Water Street, S'. \V., at or about the intersection of 
14th Street, S. \\ ., in the City of Washington, District of Colum¬ 
bia, and that he was upon the tracks of the said Company, or cross¬ 
ing the same, and the motorman saw, or bv the exercise of reason¬ 
able care and prudence could have seen, the plaintiffs position in 
time to have stopped the car before it struck the wagon, but did not 
do so, but carelessly and negligently permitted the car to 
41 run into and against the wagon driven by the plaintiff, and 
thereby injured the plaintiff, as charged in the declaration, 
such conduct would constitute negligence on the part of the defend¬ 
ant's agent in charge of said car, for which the defendant would be 
liable. (Conceded.) 

II. 

(Withdrawn.) 

III. 


The jury are instructed that even although the plaintiff was 
guilty of negligence, and that that negligence contributed to the 
accident, still if the jury further believes from the evidence that 
the person in charge of the car saw, or by the exercise of reasonable 
care could have seen the plaintiff's wagon in a situation of danger 
by the exercise of reasonable care and could have prevented the 
collision, but tailed to exercise such care, and as a consequence the 
plaintiff received the injuries complained of, then the defendant 
is guilty of negligence and the verdict should be for the plaintiff. 
(Granted. Exc. W. P. S.) 

IV. 

(Withdrawn.) 

V. 

The court instructs the jury that if they find for the plaintiff 
they are to hike into consideration the pain and suffering and 
anguish caused by the plaintiff as a direct result of the injury 
received by him in such accident, and they are further to determine 
the amount of loss to the plaintiff, if any, occasioned bv the loss of 
time and salary during his absence from work, and if you further 
find from the evidence that the injuries received by the plaintiff 
are of a permanent nature, then you are to to award plaintiff such 
further sum for the pain and suffering in the future, and for such 
permanent injury as you find to his thumb in the future and to 
his back in the future, as will reasonably and fairly compensate 
him for such injuries, and to award to him such an amount as you 
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believe the plaintiff to be entitled to for all of the injuries so received 

a pc e<V k resu ^ ardent as aforesaid. (Granted. Exc. 

W . r. S.) 


* That defendant by its counsel objected to the granting of 

prayers numbered Three (3) and Five (5). 

The Court overruled the objection to said prayers, and granted 
and read the same to the jury to which action of the Court the de¬ 
fendant then and there noted an exception which exception was 
duly noted by the Court upon its minutes. 

Thereupon the defendant by its counsel tendered to the Court 
the seven following prayers: 

I. 


The Court directs the jury to return a verdict in 
defendant. (Refused. Exc.' W. P. 8.) 

II. 


favor of the 


The Court instructs the jury that the burden of proof is on the 
plaintiff to establish bv a preponderance of the evidence that his 
injury was the result of negligence on the part of the defendant in 
operating its cars, and that the mere fact of the accident and conse- 
quent injury does not make out even a prima facie case of negli¬ 
gence on the part of the defendant. (Granted. W. P. 8.) 


III. 

Even though the jury may believe from the evidence that the de¬ 
fendant through its agents was negligent in operating its car and 
that but for such negligence the plaintiff would not have been in¬ 
jured, yet, if they further believe (from the evidence) that the 
plaintiff was also negligent in going upon the car tracks knowing 
that a car was approaching or without taking proper precautions to 
ascertain its approach l>efore going thereon or in failing to remove 
himself or extricate himself from the danger after he discovered or 
in the exercise of due care, should have discovered his peril their 

W rd p t S S ) h ° ll d ^ m faV ° r ° f the defendant (Refused! Exc. 

43 IV. 

The Court instructs the jury that a street car company has a 
preferential right of way over its tracks and that it is negligence for 
drivers of vehicles to go upon the tracks of a street car company 
without first exercising due care to ascertain whether or not a car 
1S a PP™ achl . n £ in such proximity and at such speed as to be likely 
to collide with him before he can clear the track, and if he fails to 
act with due care in this respect and such lack of care contributes 
to his injury, his conduct will prevent his recovery (for the de¬ 
fendant’s said negligence), even though it should appear that the 
driver of the street car was concurrently guilty of negligence 
(Refused. Exc. P. W. S.) 
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V. 

The Court further instructs the jury that if they believe from 
the evidence in this case that the plaintiff signed the release in¬ 
troduced in evidence and was (at the time) of sufficient education 
to read and write intelligentlv and of sufficient mentalitv to under- 
stand its general purport and that no fraudulent means were re¬ 
sorted to to prevent him from reading it, that then said release is 
binding on him, without regard to whether he read it or not or 
understood it or not, and if the effect of said release is sought to 
be avoided upon the ground of a lack of intelligence or upon the 
ground of fraud, the burden is on the plaintiff to establish each of 
such defenses bv clear, satisfactory and convincing testimony. R. & 
0. v. Morgan, 35 App. IX C., 195, 204. (Refused. Exc. \V. P. S.) 

VI. 

The Court having instructed the jury that the plaintiff was guilty 
of contributory negligence in going upon the track without exercis¬ 
ing due care, their verdict must be for the defendant unless the 
jury further believe from the evidence that the defendant’s motor- 
man was guilty of negligence in failing to ascertain the presence 
of the plaintiff on the track or in dangerous proximity thereto, and 
was further negligent in thereafter failing to use all means in his 
power to avert injury which seemed to be apparent, and that 
44 by using such means after he should have ascertained the 
danger he could have averted the injury but negligently 
failed to do so. and the burden of proving these elements is on the 
plaintiff. (Conceded.) 

VII. 

The Court instructs the jury that a motorman seeing a vehicle 
approaching his track in full view has a right to assume that the 
driver will not drive upon his track in danger of his car. and the 
doctrine of the last clear chance has no application until after the 
conductor ascertains, or should in the exercise of due care have 
ascertained, that the driver had disregarded his dutv to stop. (Re¬ 
fused. Exc. W. P. S.) 

The plaintiff by his counsel objected to the granting of defend¬ 
ant’s prayers and each of them as tendered, except prayer numbered 
six (ft) which was conceded. 

The Court sustained the objection to defendant’s prayers num¬ 
bered one (1), three (3), four (4), five (5) and seven (7) and 
rejected and refused the same. 

To the action of the Court in refusing to grant defendant’s 
prayers numbered one (1), three (3), four (4), five (5) and seven 
(7) the defendant, by its counsel then and there noted an excep¬ 
tion, which exception was duly noted by the Court upon its minutes. 

The Court thereupon charged the jury as follows: 
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The Court (Stafford, J.): I will pass over the things which are 
not in dispute here. 

As the plaintiff was approaching the track, it was his duty to 
have looked to see whether a car was coming before venturing upon 
the track. He says that he could have seen a car and the motorman 
could have seen him for a long distance, but that he did not look 
in that direction until he was upon the tracks—as I remember his 
testimony, he said lie did not look until he was between the two 
tracks but that when he did look he saw this car coming at the 
distance which has l>een stated here so many times, and that then 
he did all he could to get off the track, and that the motorman did 
not, stop in time to avoid him. I suppose there would be no ques¬ 
tion, it it occurred in that way, that the motorman could have 

stopped his car in the distance described by the plaintiff, and 
45 con]d ha y e . avoided the injury by the exercise of reasonable 
liable ( ' are ’ ^ case then the defendant would be 

^ e ^ en dant’s ev idence. on the other hand, tends to show a 

ifferent state of facts. That is, that the car was much nearer the 
crossing than the plaintiff claims at the time when thev could have 
seen each other, and that when the motorman first saw the plaintiff 
he was not in a position of peril, and was not approaching the track 
in such a way as to indicate that he would persi«t in going across 
it after a signal given by the motorman. Now, if that was the situ¬ 
ation of course the motorman had a right to understand that, if he 
rang his gong while the plaintiff was twenty or forty feet distance, 
say forty feet distant from the track, he would stop and not attempt 
to cross in front of him. He was not obliged to stop his car under 
those circumstances, if there was nothing in the appearance of the 
plaintiff nor in the circumstances to indicate that he would not 
hear the warning and stop. But he says that very soon he saw that 
he was not going to stop, and then he did all he could to stop his 
car. Now, if that is the way it occurred, of course the defendant 
would not be liable. That would he a reasonable course of pro¬ 
cedure. 

But. the question is, just what did occur. Did it occur as the 
plaintiff says or as the defendant says, or not exactly as either of 
them says? Because you have to take all the evidence and make up 
your minds for yourselves on all the circumstances, and you have a 
little different question to determine than to take it exactly the 
plaintiff says or exactly as the defendant says. Gather up the cir¬ 
cumstances and make up your own judgment as to just what did 
occur. The law is perfectly simple about, it, and that is, although 
the plaintiff was careless in driving upon the track without looking, 
yet the motorman was under a duty not to run upon him if he 
could avoid it by the exercise of reasonable diligence after he had 
seen him, or ought to have seen, that he was in a position of peril. 
That is all there is of the law to it, and it is nothing but common 
sense. 

Now, you have got to take this evidence and make up your minds 
how fast the car was running, how far away it was when the motor- 


1 
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man first saw this man in a position of peril, and how much he 
did in his effort to stop his car, whether he was guilty of negligence 
in the circumstances after that point of time when he saw that the 
plaintiff was going to get hit unless he could stop his car. 
40 That is all there is of that part of the ca*e, and it is for you 
to make up your minds about it, using that rule of law. 

The burden, of course, is on the plaintiff in all these cases, and 
upon this phase of the question the burden is on the plaintiff to 
make out that there was negligence on the part of the motorman 
in the respect I have pointed out. If he has failed to make that 
out by a fair preponderance of the testimony, then the defendant is 
entitled to a verdict, but if he has made it out, then he is entitled 
to a verdict, unless the release cuts the plaintiff off, and as to the 
release 1 shall have to say a few words to you. 

The release is pleaded here as a defense, and of course, if there 
is no case made out against the defendant, you do not need to con¬ 
sider the release at all; but if you find that the plaintiff* did have a 
good claim against the defendant company, then the defendant 
says that he has relinquished and settled that claim, and upon that 
issue the burden is on the defendant to make out, by a fair pre¬ 
ponderance of the evidence, that the plaintiff has released his claim, 
if he ever had one. Here is this writing that is produced here, which 
the plaintiff says he never signed, but which the plaintiff’s attorney 
admits he did sign, although he claims and it is argued that he 
did not know what he was signing at the time; but he admits that 
that is the plaintiff’s signature. And here is also the check that 
was handed to him at the time. Now, a settlement and release means 
that the minds of the parties came together; that the defendant paid, 
and the plaintiff received, a consideration, with the understanding 
between them that that should be the end of the plaintiff’s claim 
against the defendant. Now, did the minds come together on that 
proposition? The defendant company was then represented by the 
agent. Did the plaintiff's mind and the agent's mind meet on that 
proposition? The agent says that they did, that he presented this 
paper and read it to the plaintiff and explained what it meant, and 
that the plaintiff signed it and said he understood that he was set¬ 
tling his claim against the company, and accepted the check. Now, 
if that was the case, of course he would be cut off. On the other 
hand, the plaintiff claims that he did not understand what he was 
doing; that his physical and mental condition at the time was such 
that lie was confused; that he did not understand such matters any¬ 
way; that it was not explained to him; that he could read 
47 only a little, and did not read this paper or hear it read, and 
that it was not explained to him, and he thought it was 
something else that he was signing, and did not understand about 
the check. 

Now, it is not necessary, in order to defeat this paper a« a release, 
that you should find that the agent was guilty of any intentional 
fraud"in the matter. If the circumstances were such that the plain¬ 
tiff did not understand that lie was releasing his claim, and was 
misled by the situation and the circumstances and his condition, 
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without any fault or negligence on his part, then to hold this a 
release would have to operate as a fraud on him, and it would not 
cut him off from Ins recovery. Ordinarily, if a man can read and he 
signs a paper presented to him, he is bound by it, whether he reads 
it or not, because it is his own fault if he does not read it and if 
this was presented to the plaintiff and he could read it and under¬ 
stand it and simply neglected to do so, and signed it, when he might 
have read it and understood it, then it would be his own fault, and 
he would be bound by it as much as if he had read it and understood 
it. But if he signed it without any negligence on his part and any 
understanding what lie was doing in the circumstances, then the 
release would not be binding upon him. 

So that you gather up all the circumstances bearing upon the issue 
that you can to that question, and make up your minds whether, 
under the rule of law as stated to you, the minds of the parties did 
meet here, and whether the plaintiff released his claim. 

As to the measure of damages, if you come to that, I do not need 
to say anything further to you than the instruction as already stated. 
That is all I care to say. 

Mr. Barbour : I desire to except to so much of the charge as to 
the burden of proof with regard to the release—that the burden of 
proof was on the defendant, even after, as I understood the charge, 
even after we proved the execution of the paper. 

1 he Court : No, I did not say that. I will say a word to them 
afterwards if you want. Is there anything else? 

Mr. Barbour: Then you stated that it was not necessary for them 
to believe the intention of fraud on the part of the agent. 

The Court: That is just what the Court of Appeals has said. I 
won’t overrule the Court of Appeals. 

48 Mr. Barbour: I do not expect your Honor to do that. 

The Court: Do you expect them to overrule themselves? 

Mr. Barbour: Your Honor will grant an exception? 

The Court;: Oh, certainly (which exception was duly noted by 
the Court on its minutes. 

The burden of proof on the question of settlement is to make out 
a settlement and make out the release. When they present this 
paper, then the question is the circumstances under which the paper 
was signed, and ordinarily if a paper was presented signed by the 
plaintiff then you would take it to be the act of the plaintiff, and 
then, if there is no explanation of it, that would be enough; that 
would sustain the burden of proof; and if you find that it was exe¬ 
cuted in the usual way with the understanding of the parties, or 
that it was the plaintiff’s own fault that he did not understand it, 
then the burden is maintained by the defendant, and the settlement 
and the release is made out. But if these circumstances show on 
behalf of the plaintiff that it was a misunderstanding on his part, 
due to no fault of his, but to the situation and circumstances which 
are presented, then the release is to no effect. As to those circum- 
tances, of course the burden would be upon the plaintiff to make out 
the circumstances, if you find that the paper was executed in all due 
form, and so forth. 

That is all. 
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Thereupon the defendant, by its counsel, renewed its objection 
separately and severally to the granting by the Court of plaintiff’s 
prayers numbered three (3) and five (5) and to the refusal of the 
Court to grant defendant’s prayers numbered one (1), three (3), 
four (4), five (5) and seven (7), which objections, being over¬ 
ruled by the Court, defendant, by its counsel, then and there noted 
its exception which exception was duly noted by the Court upon its 
minutes. 

The jury thereupon retired to consider their verdict and returning, 
announced their verdict in favor of the plaintiff in the sum of One 
thousand Dollars ($1,000.00). 

49 He it remembered that each of the separate and several 

exceptions taken by counsel for defendant to the rulings of 
the Court as to the admission and exclusion of evidence and the 
rulings of the Court in admitting and refusing the instructions, 
were taken by counsel for defendant, then and there before the jury 
retired, separately and severally noted upon the minutes of the 
Justice presiding at the trial, and in order that the foregoing mat¬ 
ters and things which would not otherwise appear of record may be 
made so to appear, and that it may be made known that the fore¬ 
going constitutes the substance of the evidence given in the course 
of the trial of this cause, counsel for the defendant prays the Court 
to sign this bill of exceptions which has been settled by agreement 
of counsel for both parties. 

And the same is accordingly so signed and sealed by the Court 
and made a part of the record of this cause this 11th day of May, 
A. D., 1915, nunc pro tunc, in duplicate. 

WENDELL P. STAFFORD, [seal.] 

Associate Justice. 

We agree to above as bill of exceptions in alx>ve cause. 

W. GLENN GARDINER, 

Att’y for Pla-tiff. 

D. S. MACKALL, 

Att’y for Deft. 

[Endorsed:] No. 56095. Law. Mack Wadley vs. Washington 
Utilities Company. Bill of Exceptions. Duplicate. Douglass S. 
Maekall, Attorney at Law, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2832. Washington Utilities Company, a corporation, appellant, vs. 
Mack Wadley. Court of Appeals, District of Columbia. Filed May 
28, 1915. Henry W. Hodges, clerk. 









